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COMPACT ADMINISTRATION
31" ANNUAL MEETING
Representative of the United States
May 13, 2004
9:00 a.m. Gary Mitchell
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Manhattan, K8 Kansas Representatives Nebraska Representatives
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Adjourn 1 Term continuous but coincides with duties of the state official who administers water law.

2 Term expires April 5, 2008.
3 Term expires September 19, 2006.



MINUTES OF
KANSAS-NEBRASKA BIG BLUE RIVER COMPACT ADMINISTRATION
THIRTY-FIRST ANNUAL MEETING

Call to Order

The Kansas-Nebraska Big Blue River Compact Administration annual meeting was held
May 13, 2004, in the Conference Room of the Farm Bureau Building in Manhattan, Kansas.
Gary Mitchell, Compact Chairman, called the meeting to order at approximately 9:00 a.m.

Chairman Mitchell introduced the new Kansas Advisor, Representative Sharon Schw?nz
from Washington, Kansas, and welcomed everyone to the Kansas-Nebraska Big Blue River
Compact Administration annual meeting.

Introductions and Anno

Introductions of attendees were made. Those in attendance were:

Gary Mitchell
David Pope

Representative Sharon Schwartz

Compact Chairman

Compact Commissioner from Kansas; Chief
Engineer, Kansas Division of Water Resources
Compact Citizen Advisor from Kansas

Debra Mendez Compact Secretary

Denise Rolfs Compact Treasurer

Dale Lambley Kansas Dept. of Agriculture, Chair of the Compact
Water Quality Committee

Tom Stiles Kansas Dept. of Health and Environment

Brad Horchem U.S. EPA, Region 7, working on a special project
with Tom Stiles and Dale Lambley

Ron Fleecs Manager, Lower Big Blue Natural Resources
District, Beatrice

Dick Eastman Lower Big Blue Director, Nebraska Resource
Commission

Jim Cook Nebraska Dept. of Natural Resources

Doug Christensen NRCS — Nebraska

Mike Onnen Manager, Little Blue Natural Resources District

Craig Romary Nebraska Dept. of Agriculture, Davenport,
Nebraska

Rich Reiman Nebraska Dept. of Agriculture

Iona Branscum Kansas Division of Water Resources, Topeka Field
Office Water Commissioner

Rod DeBuhr Upper Big Blue Natural Resource District, York,
Nebraska

Keith Paulsen Nebraska Dept. of Natural Resources, Lincoln Field
Office

Jeff Shafer Nebraska Dept. of Natural Resources

Bob Lytle Kansas Division of Water Resources

Ken Regier Compact Citizen Advisor from Nebraska; Member
of the Upper Big Blue Natural Resource District
Board of Directors

Roger Patterson Compact Commissioner from Nebraska; Director,
Nebraska Dept. of Natural Resources

Phil Soenksen U.S. Geological Survey, Nebraska

Phil Barnes Kansas State University

Kent Askren Kansas Farm Bureau, Topeka

Fred Rogge Kansas River Water Assurance District, Topeka

Kent Weatherby Kansas River Water Assurance District, Topeka

Minutes of the 2004 Meeting

Chairman Mitchell asked for discussion of last year’s Annual Report and minutes. It was
noted that the historic data on the graph on page 39 was off three months. The 2002 data was
correct, but the background data needs to be shifted three months to the left (starting Jan. instead
of Oct.). It was also noted that the fiscal year Treasurer’s Report had not been published in the
Annual Report. The Treasurer’s Report as of May 15, 2003, (the annual meeting) was included,
but not the Year-End Report. However, the information for the fiscal year is covered in the
Auditor’s Report. It was moved and seconded that the Thirtieth Annual Report be approved with
the acknowledgement of the correction of the graph on page 39 for the Little Blue River at
Hollenberg. The minutes were approved unanimously as discussed.

Report of the Chairman
Chairman Mitchell had no report.

Kansas Report

Commissioner Pope further introduced Representative Sharon Schwartz, Kansas’ new
Citizen Advisor Member. Representative Schwartz is a very active member of the Kansas
Legislature related to water issues. She serves on both the House Environment Committee and
the House Agriculture Committee. Representative Schwartz also chairs the Sub Committee for
the Agriculture and Natural Resources portion of the Kansas Budget. She lives in the basin and
has a farming operation on a tributary of the Little Blue, so she’s very familiar with the
conditions within the basin.

Litigation

The long-standing Kansas vs. Colorado case over the Arkansas River Compact is not
quite over yet. It has been going on for almost 20 years now. The trial is completed, as reported
last year. It went through four different segments. What remains is the review by the U.S.
Supreme Court of the Fourth Report of the Special Master making recommendaticns to the court
in regards to how future compliance issues will be handled for the Compact. In addition to the
future compliance issue, there is also the issue of the method of calculating pre-judgment



interest. These issues have been briefed before the Supreme Court, and Oral Argument is
expected in the fall. Hopefully there will be a final decision of the Court in the case soon. There
will still be a lot of work to be done between the States and the various parties to implement the
decisions of the court and make sure things get done the way they are suppose to. The big issue
in play before the Supreme Couri is whether or not the Court will accept the Kansas
recommendation to appoint a River Master to oversee Compact compliance. Colorado has
opposed, and the Special Master agreed with Colorado in the Fourth Report he issued. Kansas’
view is that if it is left without a practical way to resolve future disputes, it might lead to more
trips to the Supreme Court. The other side of the argument is that if there is a River Master, it
would be like continuing the litigation indefinitely. The Fourth Report of the Special Master was
favorable to Kansas in regards to the amount of water that Colorado will have to provide.

Another case is the Kansas vs. Nebraska case, which was settled a couple of years ago.
There is a lot of work being done by the States implementing the settlement, coliecting and
analyzing the data, exchanging the data and preparing to run the computer model that was
constructed by agreement of the parties. This is the first actual year of the Compact compliance.
The States continue to try to discuss issues and are working well together.

‘Water Administration

There are still certain parts of Kansas that are experiencing severe drought, mostly in the
northwestern and western Kansas area. Kansas still has in the eastern half of the state five or six
streams under administrative regulation for minimum desirable streamflow, including
Republican River, Chapman Creek, and the Delaware River.

Another issue of interest to the Compact Administration is the problem of a dispute
Kansas has had for many years with the Corps of Engineers on how to operate the tributary
reservoirs to the Missouri River — Milford on the Republican, Tuttle Creek on the Blue River and
Perry on the Delaware. There has been progress made this year. Kansas met a couple of times
with the Assistant Secretary of the Army, and Corps of Engineers. An agreement for a
temporary deviation from the Corps of Engineers’ Operating Manual will allow water, if
available, to be stored in the flood pools of the reservoirs and subsequently used for navigation
support on the Missouri River as necessary. This should diminish greatly the amount of
drawdown in the conservation pools. This year Kansas has some water in the flood pools; and a
certain amount was released for navigation support in April. Compared to the six to seven feet
they were down, Kansas reservoirs are in a lot better shape than past years.

Legislation

1n the water area there were a couple of bills that were important to the Division of Water
Resources that were administrative in nature. One related to continuing to use the fee schedule
that was put into place a couple of years ago when the fees were raised due to our budget
shortfall. There was a sunset of these that was to expire this coming fiscal year. The issue was
whether the fees would continue at the same rate or if they would revert to the old rates. The
Legislature debated the issue and decided to extend them until 2010.

Another bill related to deadlines DWR had for getting work done related to centifying
existing water rights. Out of about 5,000 water rights DWR needed to resolve by July 1, 2004,
all were completed except about 200, DWR was not going to make the deadline, so the
Legislature did provide a two-year extension of time. These particular water rights were
complex ones, where there were non-use issues. DWR has to resolve the abandonment question
before the water rights could be certified.

There was another bill related to water that got controversial at one point. It was related
to how to treat the water rights for evaporation from sand and gravel operations where the water
table is intercepted. Ultimately a compromise was worked out. Water rights will continue to be
required, but there were changes made that will accommodate some concerns and needs of the
industry, in particular to the amount of time they have to develop the project.

There were several other bills dealing with a variety of issues that had hearings held but
were not passed. There was a request made by several agencies for bonding for water
infrastructure; there was discussion on how to deal with acquisition of water rights; there was a
proposal for the State to acquire some lands with water rights (which would be phased out to
save water) out in the central part of the state (funding for this did not get approved); and there
was discussions about whether our water shortages should be resolved by additional regulation,

or by encouraging removal of irrigation by incentive programs. Some of the underlying policy
issues will continue to be debated in the future.

Nebraska Report

Commissioner Patterson started his report with a recap from two years ago when the
group talked about how different the Big Blue Compact is than a lot of other ones that himself,
Commissioner Pope, and others are involved in, and how well it works, and how they wanted to
inform the general public a little about the Compact and the relationship between Kansas and
Nebraska. Jim Cook and Lee Rolfs had started on an article, and Mr. Cook and Jeff Shafer
finished it. The article, “Spotlight on the Big Blue River Compact,” was in the Nebraska
Resources Newsletter, and was sent out to several thousand people who receive the newsletter
from the Nebraska Department of Natural Resources. (Exhibit F)

There was some augmentation for the Big Blue River done out of the smaller Natural
Resource District reservoirs again, but not as much as in previous years.

Elsewhere in the state, Commissioner Patterson and Commissioner Pope are both
involved in Missouri River issues. Nebraska has been particularly very active in Missouri River.
Nebraska’s Governor took the lead with Governor Rounds of South Dakota putting a proposal
together to give to the Federal agencies to comply with the endangered species problem. Five
Governors signed the letter. Ultimately the proposal was accepted by the U.S. Fish and Wildlife
Service as an environmental compliance piece for endangered species. The Corps of Engineers
is working to acquire shallow water habitat on the river trying to get enough habitat in place so
flows don’t have to be lowered. Most of the time, the River would still be minimal navigation
support, but not all the time. The forecast of Missouri is 68% of normal, as Nebraska is in the
fifth year of a drought and about 18 MAF in storage lower than normal. These facts have



provoked maybe a half of dozen of lawsuits. All the lawsuits have been consolidated in front of
one judge. A hearing will be held in a week to sort through some of the issues.

The Corps has finally made a decision on the new Master Manual after 15 years, and
unless the judge sides with either of the various extremes on this, the Master Manual will be
sustained and implementation will commence. One of the things both Commissioner Patterson
and Commissioner Pope want is to make sure the two states have a seat at the table with the
Federal Agencies in the future operation of the River, as well as the Tribes and some of the other
stakeholders. It’s a concept that the Corps of Engineers seems to endorse.

Nebraska is continuing to work on the Platte River program. Last year it was reported
that the National Academy of Sciences had been called in by Congressman Osbome to look at
the underlying science the Fish and Wildlife Service had been using on the Platte. That report
had just been completed. In general, NAS said that the decisions that Fish and Wildlife had
made in the past were supportable based on science.

Litigation

The Republican River settlement has been utilizing a lot of DNR staff’s time. Nebraska
has been working with the Natural Resource Districts in the basin to get management plans in
place for 2005, so Nebraska can make sure they stay in compliance. The unprecedented drought
is making it difficult for both states because of the low flows at most of the reservoirs. The only
reservoirs that have any water are Medicine Creek in Nebraska and Lovewell in Kansas.

Legislation

There was a major initiative on water in the Legislature this last session. Last year the
Water Policy Task Force was formed. This was a task force that was set up by the Legislature,
appointed by the Governor, to look at several issues on how water is managed in the State.
There were 49 members on the task force. These were citizens from all of the various sectors
across the State of Nebraska. The task force put together a consensus package, after 18 months
of work with a professional facilitator. The package went to the Legislature, and LB 962 was
passed. (Exhibit G) What this bill will do is put Nebraska in a more pro-active approach to how
water is managed in the State. One of the new requirements for DNR is to do an annual
assessment of all of the river basins in the State of Nebraska, taking into account water rights that
have been issued and ground water development that has occurred, and make a determination
whether that basin has been fully appropriated or not. If so there will be a statutory stay on water
rights, ground water wells, and expansion of irrigated acres. Then the State and the NRDs in that
basin will work together to develop a management plan for the basin on how to move forward.
The Governor gave 2 % million dollars to start the process. It is estimated that about 4 2 million
dollars a year is needed for funding this project. The Governor indicated that he’d support what
is needed in the upcoming budget, most likely from the general fund. His philosophy is that
everybody in the state benefits by good water management.

Water Administration

Ken Regier reported that Nebraska is still suffering the effects of the drought. As a result
of the dryer weather of the spring, planting proceeded at a faster pace. The majority of the com
was planted in April. Any other year it is well into May. Planting is nearly complete outside of
a few acres of soybeans.

The water table has dropped again. There is, however, a water management plan in
place, and if certain triggers are met, management control will be implemented.

Keith Paulsen reported that 2003 was another hot and dry year, particularly in the Big
Blue River Basin. Extensive water regulation was required in the Big Blue River Basin this past
year.

By mid-June the flow in the Little Blue River at the state-line gage was slowing
diminishing and was approaching a flow of only about 200 cfs. Shortages on the Little Blue
appeared likely in the next coming months. On or about June 22, a large portion of the Little
Blue River Basin in Nebraska received a rain, which by some reports was in excess of 15 inches
in some locations. This rain and a few smaller subsequent rains in the Little Blue Basin lessened

demand and increased the water supply. No closing orders were issued in the Litile Blue River
Basin in 2003.

Water regulation in the Big Blue River Basin started July 16, on the North Fork of the
Big Blue River for a localized shortage near Seward, Nebraska. This shortage resulted in the
closing of 55 permits and regulating 23 rights. On July 17, in response to low flows at the state-
line, water users junior to the Compact were issued closing orders. In addition to those permits
already closed on the upper end an additional 834 permits were closed and an additional 479
permits were regulated. The flow at the state-line increased somewhat and 20 water users
downstream of the localized shortage in the basin with priority dates in 1969 were opened on
July 22, and on July 24, the 30 permits with priority dates in 1970 were also opened. On July 28,
the Lower Big Blue NRD came to the rescue for the second year in a row 4nd started voluntary
releases from three reservoirs on the lower end of the basin. On July 29, opening orders were
issued to 789 rights that were closed for the Compact. On July 31, the releases from two of the
NRD reservoirs were stopped, and on August 5, releases from the third NRD reservoir were
stopped. The flow in the river at the state-line again diminished so on August 11, 97 rights with
priority dates junior to 1980 were closed. By August 13, all users junior to the Compact were
again closed. During the closure periods, compliance checks in the fields were conducted. On
August 19, in response to increased flow in the river, all the users that were closed to the
Compact were opened. It was not until September 3, that the water users upstream from Seward,
Nebraska on the North Fork of the Big Blue were opened, and once again all 1,391 permits in the
Big Blue River Basin were opened.

Flow conditions are not looking very promising in either basin this spring. The flows on
both the Big and Little Blue Rivers this spring have only about half of normal thus far. Without
timely significant rains, shortages are expected in both basins sometime in July.



Commissioner Pope questioned Mr. Paulsen about how Nebraska deals with compliance
issues with so many permits. Mr. Paulsen informed that there are only three staff in the field
office. They get help from the survey crew and the planning department. On a typical day there
are four to five people in the field. Mr. Paulsen says that they may be lax on weekends, and he
admits Sunday is probably the most venerable time. The squeal system is pretty strong in
Nebraska, whereas if someone is shut off and they know their neighbor is supposed to be shut
off, the problem is reported. Efforts are concentrated more on making sure the people that are
closed are off rather than monitoring that the people that are regulated are not pumping over their

right.
Natural Resources Districts

Upper Big Blue NRD. Rod DeBuhr submitted the report for the Upper Big Blue NRD.
(Exhibit H) Mr. DeBuhr stated that surface water issues are not as prevalent as ground water
issues. There is roughly 29,000 acres irrigated from surface water permits in the Upper Big Blue
NRD, but there are over a million acres irrigated from groundwater pumps.

As of March 1, all new wells in the Upper Big Blue NRD will be required to be metered.
There are two trigger {evels with the NRD’s regulations. The reporting trigger has been raised
up about a foot from where it was previously set, and with that measurement of the wells this
spring, it is now just 1.14 feet above that first reported trigger. Mr. DeBuhr noted that even with
a normal year of rainfall, it is likely these regulations would be triggered. With all the wells, and
all the operators, it will be an administrative task to start the annual water use reporting and get
everything reported, everything divvied up as far as who irrigates what land, and what wells
irrigates what lands. If the water drops that 1.14 feet, this will begin in 2006.

The second trigger is allocation. The first allocation is set at 48 inches for three years or
an average of 16 inches per year. Sprinkler irrigators shouldn’t have much problems staying
under that, but some of the gravity irrigators, gated pipe irrigators will struggle with these
numbers, especially in dry conditions.

Upper Big Blue NRD is very active in promoting efficiency of irrigation, conversion
from gravity irrigation to center pivots. There are cost share system programs available for the
conversion in the amount of $5,000. There are also some metering cost share options in the
amount of 50% to try to encourage more people to measure their output. The cost share
programs use local and state money.

In response to questions about funding, Commissioner Patterson explained that the NRDs
have the authority for a 4 ¥4 cent levy on property tax, and they can add an additional cent for
certain activities associated with groundwater management. There is a soil and water
conservation fund at the state level that the legislature appropriates money to that is distributed to
the NRDs.

Mr. DeBubhr stated that the Upper Big Blue NRD’s budget was $265,000. Commissioner
Patterson noted that there is usually 2 % - 3 million dollars in the soil and water conservation
fund, plus there is an additional 1 — 1 % million dollars in a development fund that can be applied

for to be used for specific projects. The soil and water conservation fund is sent to the NRDs
based on formulas. B

Little Blue NRD. Mike Onnen, manager of the Little Blue NRD, submitted a written
report for the Little Blue NRD. (Exhibit I) Mr. Onnen mentioned that the local NRD applied for
and was awarded a grant for $15,000 from the Environmental Trust for a rainfall assessment
program to collect rainfall and report to a central computer system. The Nebraska DNR has
developed a web site, which will be the reporting center for the gages. The program is called the
Nebraska Rainfall Assessment and Information Network, N E Rain, for short. It takes in about
2/3 of the land area of the state - all of the districts in the Platte, the Republican, the Deluth, and
the Blue basins. There are 800 — 900 gages across the 13 NRD areas that are reporting their
data. The districts are just now in the process of getting volunteers to read the gages, but it is
hopeful that by the end of summer the program will be operational.

Lower Big Blue NRD. Ron Fleecs, Manager of the Lower Big Blue NRD, submitted the
report for the Lower Big Blue NRD. (Exhibit J) Mr. Fleecs also distributed copies of the
Lower Big Blue NRD Newsletter (Exhibit K) that is circulated four times a year as an insert in
the major newspapers in the NRD, about 30,000 copies. The newsletter keeps people up to date
on what’s going on in the district. Mr. Fleecs noted the first page article about the “Free Family
Fishing Day,” which is being held at the Big Indian Recreation Area, one of the lakes that
Nebraska has been drawing water from each year to help meet the Compact requirements.

Mr. Fleecs made note that there were 65 new well permits issued this past year, which is
not many compared to the Upper Big Blue NRD, but that there are only 2,000 wells in the Lower
Big Blue NRD.

Lower Big Blue NRD has a large amount of highly volatile land. About $200,000 cost
share money is spent on land treatment. About % of that money is from the soil and water
conservation fund. The NRD only cost shares 50% of the actual cost. Mr. Fleecs said that the
NRD’s taxing authority in the multi-county area this year was about $710,000, adding that a
$50,000 house would be approximately $16.

eral rt
Phil Soenksen distributed the U.S. Geological Survey Report. (Exhibit L)
Secretary’s Report
1t is proposed that Debra Mendez will take over as secretary beginning with this meeting,

as Pam Bonebright has taken a different job within Nebraska DNR and will no longer be able to
carry out the duties of Compact secretary.



Treasurer’s Re

Denise Rolfs handed out copies of the Treasurer’s Report. Ms. Rolfs stated that the FY
2003 audit was completed and showed the Compact in good standing. It was published in the
Thirtieth Annual Report.

Ms. Rolfs announce her resignation, after 32 years of being with the Compact in one
capacity or another.

The Treasurer’s Report was unanimously approved, acknowledging that an End of Fiscal
Year Report will be received as well.

Legal Committee Report

Lee Rolfs reported that the Legal Committee had no assignments made to it this last year,
and did not undertake any activities. No further report.

Engineering Committee Report
Jeff Shafer submitted the Report of the Engineering Committee. (Exhibits A - E)

Mr. Shafer also handed out and reviewed the report, “Rate of Stream Depletion for the
Kansas-Nebraska Big Blue River Compact Regulatory Area Wells.” (Exhibit M) Last year the
Legal Committee and Engineering Committee completed a joint report of the regulatory area
wells and how to deal with them. Nebraska was directed to prepare a report with oversight from
the Engineering Committee as a whole to determine whether regulation of the irrigation wells
within the regulatory reach would yield a measurable increase in state-line flow, and if so when
that increase would occur.

On another subject, this past year Nebraska submitted a grant application to the Bureau of
Reclamation for a study to answer three questions: 1) What is the total annual need in acre-feet
of augmentation water in order to meet state-line targets for the Big Blue and the Little Blue
Rivers. 2) What is the value in dollars per acre-foot of the augmentation water to the junior
irrigators in Nebraska and to the water users in Kansas junior to the MDS flows. Those MDS
flows are the same as the state-line target flows. 3) What are the legal issues that need to be
addressed in order to put into place a flow augmentation project. Nebraska has not received the
$50,000 grant funding yet, but the State will continue to explore options on how to get this study
funded.

Bob Lytle added to the Engineering Committee Report that the study on well impact
requested last year was reasonable, but pointed out that should there be any changes in the
parameters and assumptions used to generate the report, that the Engineering Committee should
go back and re-evaluate, re-assess, and make sure that they arrive at the same conclusion. Mr.
Shafer agreed. The assumption is to use this report until there is better data.
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In regards to the study, Mr. Shafer asked for acknowledgement that the report had been
completed as requested. It was moved, seconded, and unanimously approved to accept the
Engineering Committee Report, including the study “Rate of Stream Depletion for the Kansas-
Nebraska Big Blue River Compact Regulatory Area Wells.”

Budget Commi Report

Bob Lytle submitted the Report of the Budget Committee that included the budget

" analysis chart. (Exhibit N) Mr. Shafer explained why it is suggested that the amount of the

Observation Wells be cut. He stated that the observation wells were originally developed as a
need for the groundwater model. At this time it is felt that groundwater levels can be monitored
by measuring ¥; of the wells,

It was noted that there was a typo on the report. Where it refers to the Nebraska
Department of Water Resources, it should read the Nebraska Department of Natural Resources.

Chairman Mitchell asked for and received unanimous acceptance of the Budget
Committee Report with the noted change.

Water Quality Committee Report

Dale Lambley submitted and highlighted portions of the Report of the Water Quality
Committee. (Exhibit O) There are three attachments with the Report of the Water Quality
Committee.

Commissioner Pope acknowledged the work of the Water Quality Committee and the
agencies that have worked with the Committee. This is a primary example of where two States
work together on water quality matters. Commissioner Pope noted his appreciation.
Commissioner Pope also acknowledged the work of the Kansas River Water Assurance District.

Chairman Mitchell asked for and received unanimous acceptance of the Water Quality
Committee Report.

Old Business
No old business to report.
New Business
Chairman Mitchell extended a thank you to Farm Bureau for the use of the facility.
Commissioner Pope suggested that in light of Denise Rolfs resignation and the change in
Pam Bonebright’s position at Nebraska DNR, that Debra Mendez be selected as the Compact
secretary as a part-time position on her own time, so it would be a paid position. Commissioner

Pope indicated that he understood that Jeff Shafer was willing to assume the duties of Compact
treasurer as part of his functions at the Nebraska DNR.
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1t was moved and accepted the appointment of Ms. Mendez as Secretary and Mr. Shafer
as Treasurer.

Commissioner Pope also restated that Jim Cook has announced his retirement so there is
an open spot on the Legal Committee. Commissioner Patterson said he would assign someone to
replace Mr. Cook for the Legal Committee for Nebraska.

Committee membership for the upcoming year was listed as follows:

Budget Committee Legal Committee
Jeff Shafer, Chairperson Lee Rolfs, Chairperson
Bob Lytle TBA
Engineering Committee Water Quality Committee
Jeff Shafer, Chirperson Dale Lambley, Chairperson
Keith Paulsen Tom Stiles
Bob Lytle TBA (Kansas Water Office)
lona Branscum Annette Kovar
Rich Reiman
Pat Rice

Chairman Mitchell announced that there were recognitions to be awarded. Plaques were
given to Denise Rolfs, Jim Cook, and Ron Fleecs for their many years of service to the Compact
Administration. Terry Blazer and Pam Bonebright were not present, but will also receive
plaques for their service.

Nebraska will be hosting the Kansas-Nebraska Big Blue River Compact Administration
annual meeting next year. There was no date set, but it was stated that the meeting would be
about this same time of year, someplace in Nebraska.

Being no further business, Chairman Mitchell adjourned the meeting at 11:55 a.m.

Gary Mitchell, Compact Chairman

Ol 800

David L. Pope, Kansas Commissioner

(o Lo

Roger K. Patterson, Nebraska Commissioner
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' REPORT OF THE ENGINEERING COMMITTEE

TO THE
KANSAS-NEBRASKA BIG BLUE RIVER COMPACT ADMINSTRATION

May 13, 2004
The Engineering C: ittee held a conf call on April 29%, 2004 in preparation for the comp g
The 2003 data were collected in dance with the agr with the United States Geological Survey (USGS) and

the Lower Big Blue Natural Resources District (LBBNRD).
REVIEW OF STREAMFLOW DATA

The Compact sets forth the following stream flow targets:

Big Blue River Little Blue River
May 45 cfs 45cfs
June 45 cfs 45 cfs
July 80 cfs 75 cfs
August 90 cfs 80 cfs
September 65 cfs 60 cfs

During the 2003 water year (October 1, 2002 thru September 30, 2003) the mean daily streamflow at the Barneston
gage on the Big Blue River (Exhibit A) fell below the target a total of 13 days and the Hollenberg gage on the Little
Blue River (Exhibit B) fell below the target a total of 3 days.

) rics] Data IWo g De found a L 3 y
Big Blue River - http://waterdata.usgs.gov/ne/nwis/uv/?site_no=06882000
Little Blue River - http:// data.usgs.gov/ne/nwis/uv/7site_no=06884025

REVIEW OF GROUNDWATER DATA

The USGS provided the data for hydrographs for two wells in Gage and Jefferson Counties (Exhibit C). The LBBNRD
provided the groundwater data for the portion of the Big Blue River near Beatrice listed in Exhibit D.

REVIEW OF WELLS IN REGULATORY REACHES

The lists of wells within the regulatory reaches are shown in Exhibit E.

Respectively Submitted,
. Shafer, Robert F, Lyfle Jr. v
Nebraska
Keith A. Paulsen Jona B:
Nebraska Kansas












% On April 13, 2004, the
Nebraska Legislature

. adopted LB962, a bill

,’__"'_'; described by many as the

"3y most significant water policy

legislation

passed since

! at least 1996.

"1 Govermnor

Johanns

signed the bill

M into law on
April 15, 2004.

LBQGZ P —

was reached in December by a 49 member task force
appointed in 2002 by Governor Johanns. That task force
induded imigators from each of the state’s 13 major river
basins as well as representatives of natural resources districts,
public power districts, municipalities, agricultural organizations,
recreation users, environmental interests, the public at large,
the Legislature’s Natural Resources Commiittee, the Attomey
General's Office and the Department of Natural Resources
(DNR). According to state Director of Natural Resources,
Roger Patterson, the
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The bill also adds more flexibility to current
Nebraska statutes goveming the transfer of surface
water rights to a different location of use and it
updates statutes relating to the cancellation of
water rights that are no longer being used. Finally it
updates a number of individual water management
statutes and includes the provisions of several
other water related bills that were advanced to
General File by the Legislature’s Natural Resources
Committee but would not have been acted on had
they not been added to LB962.

A more detailed summary of LB962 follows:

Integrated Management Provisions

- On July 16, the operative date of LB962, all or
portions of nine natural resources districts will
be considered “fully appropriated” and subject
to the provisions of the bill that relate to

bilwil make the state |~ 0. .
and its 23 natural AP
resources districts
much more proactive
in anticipating and
preventing conflicts 4
water users. In - e— —.--. -
those portions of the
state where such N
conflicts already i Ehcm FB:N
exist, the legislation {54 a l‘f::,"r;rhf'"“
also establishes f oSl

Uppor Loup NRD -

. Major

principles and River Basins
timelines for d23

resolving those p an

conflicts. Patterson Natural Resources
indicated that Districts

deciding how to address those already “over appropriated”
river basins was one of the most difficuit challenges
faced by the task force. He noted, however, that the task
force finally reached agreement on how to resolve those
conflicts while treating the affected water users fairly.
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basins with that designation.

2y Those NRDs are: The Upper
. Niobrara White NRD, the

2y North Platte NRD, the

. South Platte NRD, the
Twin Platte NRD, the

' Central Platte NRD,

s the Upper Republican
NRD, the Middie
Republican NRD, the
Lower Republican

Basm NRD Those NRDs or portlons thereof will be

considered “fully appropriated” because they each are
involved in an active planning process under current
law for integrated management of hydrologically
connected groundwater and surface water. How each
will be affected when LB962 becomes operative on
July 16 will depend upon the actions that district and
the DNR have taken under existing law prior to that
date. For information in that regard, contact DNR.
Note also the general description of the planning
process and the stays that follow the designation of an
area as “fully appropriated.”

- On or before September 15, 2004, the Director

of Natural Resources will designate any “over
appropriated” basin, subbasin, or reach in the
state. An “over appropriated” basin is one where
the extent of development is not sustainable over
the long term, i.e. the already permitted uses are

in excess of what can be supported by the water

that will be considered will include all then permitted
uses of both groundwater and surface water, including
Nebraska instream flow appropriations.

Whenever a basin is declared “over appropriated” or
“fully appropriated”, there will be immediate stays on
new uses of groundwater and surface water. Those

supply over the long
term. The criteria
for designation

are that the basin
involved be subject
to a moratorium on
the issuance of new
surface water rights
and be subject to

an interstate cooperative
agreement among three or more
states. Also, the Director of DNR
must have requested that the
affected NRDs establish or maintain a moratorium or
temporary suspension on the construction of new wells
in all or part of that basin. The Director has indicated
that only the Platte River Basin upstream of Elm Creek
is likely to be designated as an “over appropriated”
basin. At the time of designation, the Director will

have to determine what portions of the basin have
hydrologically connected resources for which the

integrated management plan will need to be developed.

- Beginning by January, 20086, the Department of
Natural Resources will make annual determinations
of which basins, sub-basins or river reaches not
previously designated as “fully appropriated” or
“over appropriated” have since become “fully
appropriated.” A basin will be so designated when

it is determined, taking into account the lag effect of
groundwater use, that if further development were
to occur, the balance between water use and water
supplies could not be sustained. The water uses
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stays will remain in effect until the integrated

| management plan for that basin
has been completed and
implemented, except that for
groundwater, the NRD could
lift the stays during the
planning process after a

public hearing on such a

proposal.

- In basins designated
. as either “fully
appropriated” or
“over appropriated”, the DNR and the NRDs involved
will be required to jointly develop and implement an
integrated surface water and
groundwater management
plan (IMP) within 3 to 5 years
of that designation. E:

- By statute, a key goal of
each IMP will be to manage .|
all hydrologically connected =
groundwater and surface —i
water for the purpose of i)

sustaining a balance between _-'._J

water uses and water supplies ? *‘{". bﬁ"tﬁ?fd St
so that the economic viability,
social and environmental

health, safety and welfare of the basin, sub-basin
or reach can be achieved and maintained for both
the near and long term. In the “over appropriated”
basin, an overall basin wide plan will have to be




developed and the goal will have to be to restore,
in an incremental manner, that basin to the “fully
appropriated” status. Specific objectives for the
first ten year increment of implementation of

the IMPs for the “over appropriated” basin are
contained in the bill and are consistent with the
proposed New Depletion Plan for the Platte River
Cooperative Agreement.

- The IMPs may rely on a number of voluntary
measures as well as the surface water and
groundwater regulatory controls that are authorized
by current law and are enhanced by LB962.
Among the authorized groundwater controls are
allocation of groundwater withdrawals, rotation

of use, reduction of irrigated acres, and other
measures. NRDs are given specific authority to
include incentive programs in the IMPs.

- If there are disputes between the DNR and
NRDs over the development or implementation
of an IMP and if they cannot
resolve those disputes, a five

- member Interrelated Water
Review Board (IWRB) will

make the final decision about
which components to put into

~ the plan or how the plan shall

be implemented. The Board will
consist of five members including
- the Governor or his or her
appointee, one additional member
of the Governor’s choice and three

rﬁlWI@Wm

£ additional members appointed

by the Governor from a list of at

- least six persons nominated by the
Nebraska Natural Resources Commission.

Transfers of
Surface Water Rights

- Transfers of surface water rights
from one location to another

will continue to be allowed. In
specified instances DNR will also
be authorized to issue temporary
and permanent permits that either
change the purpose for which water is used or change
the permit to use from one type to another, e.g. from
direct use to storage. Only a temporary transfer or
change will be allowed if it involves a change in use to
a different preference category. Temporary pemits
may be for as long as 30 years and may be renewable.
Safeguards are added to ensure that changes in type

of permits or changes in use will not adversely impact
existing users or be contrary to the public interest.

- An expedited transfer approval process is provided
for some irrigation transfers if there will be no change
in the diversion point, no diminution of water supply
for other appropriators, no increase in the number

of acres irrigated, etc. For transfers that meet those
and the other criteria, neither publication of notice nor
hearings will be required.

Adjudication of Surface Water Rights

- The period of allowable non-use of surface water
rights before cancellation without acceptable excuses
is extended from 3 years to 5 years. If there are
excusable reasons for nonuse, the allowable period
of non-use without cancellation is extended from
10 to 15 years. If the unavailability of water was
the reason for nonuse, the period of allowable non-
use before canceliation may be extended from 10
years to up to 30 years or, upon petition by the
appropriator, even longer if the permit is in a basin
that has been determined to be over appropriated
or fully appropriated and water is expected to be
restored for use in accordance with an integrated
management plan.

- When an appropriation held in the name of an
irrigation district or company is cancelled as to use on
a particular tract of land, the district shail have up to 5
years to assign the right to another tract or another use.

Transfers of Groundwater
off the Overlying Land

- Natural resources districts are authorized to require
as a management area control: (1) district approval

of transfers of groundwater off the land where it is
withdrawn, and (2) district approval of transfers of rights
to use groundwater that result from district allocations
imposed under the Groundwater Management and
Protection Act. The district must deny or condition

the transfer if needed to: (1) ensure consistency of

the transfer with the purposes of the management
area, (2) prevent adverse impacts on groundwater
users, surface water appropriators, or the state’s

ability to comply with an interstate compact, decree, or
agreement, and (3) otherwise protect the public interest
and prevent detriment to the public welfare.

- Natural resources districts also are empowered to
permit groundwater transfers off the overlying land to
augment supplies in wetlands or natural streams for

the purpose of benefiting fish or wildlife or producing
other environmental benefits. The determination of
whether to grant a permit is to be based upon stated
factors, including whether the use is a beneficial
use, the availability of alternative supplies, negative
effects of the proposed withdrawal, cumulative
effects of the proposed and other transfers, and
consistency with groundwater management plans
and integrated management plans.

Funding Provisions

- LB962 establishes a Water
Resources Trust Fund into
which state appropriations
and other funds relative

to the implementation of
LB962 may be deposited
and from which expenditures
may be made for that
implementation. The funds
available may be used for
determining which basins,
subbasins and reaches need
to have IMPs developed and for |mplementat|on

of those IMPs. In most instances, funds provided
to natural resources districts and other local
subdivisions will require at least a 20% local match.

- For FY2004-05, LB962A appropriates $2.5M.

$1M of that amount will be provided through a
transfer from the Environmental Trust Fund and the
other $1.5M will come from the General Fund. The
$1.5M General Fund appropriation comes indirectly
through a transfer to the General Fund of the same
amount from the Petroleum Release Remedial
Action Cash Fund administered by the Department of
Environmental Quality.

- Natural resources districts will have the
authority to levy up to an additional 1.cent per
$100 hundred assessed valuation if needed

to perform their responsibilities under the
Groundwater Management and Protection Act.
They may also exceed the allowable annual
budget increase for the same reason.

Other Provisions

- The Water Policy Task Force will continue to meet
through 2008 to provide guidance on water policy
matters.
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- Public water suppliers (cities, villages, rural water
districts, etc.) will be entitled to spacing protection
for up to two years around a
proposed wellfield if application
for a permit to transfer the

water from that wellfield is filed
pursuant to the Municipal and
Rural Domestics Groundwater
Transfers Permit Act administered
by DNR. The spacing protection
will be from the boundaries of

the tract that is proposed for the
wellfield and will be the greater

of 1000’ or the spacing protection
provided by the NRD within which
the welifield would be located.

- The bilt extends from June 30, 2005 to June 30,
2009 the last date of reporting petroleum releases
if financial assistance from the Petroleum Release
Remedial Action Cash Fund is to be requested.

- LB962 also makes numerous “housekeeping”
amendments to several state surface water and
groundwater statutes. Those include revisions
relating to: map requirements for surface water rights;
use of water out of small reservoirs for watering
range livestock; annual reporting by surface water
users; the review and administration of instream flow
appropriations; water well spacing and registration
requirements; definitions for the Groundwater
Management and Protection Act; the controls that
NRDs may adopt in groundwater management areas;
municipal transfers into NRD declared moratorium

or temporary suspension areas; standardization of
requirements for NRD hearings and notices thereof;
the imposition of water penalties for violation of

NRD cease and desist orders; and the necessity

for hearings before DNR grants permits to transfer
groundwater off the overlying land for industrial
purposes.

For additional information on any of those provisions,
contact the Department of Natural Resources.

Nebraska

Department of Natural Resources
301 Centennial Mall South

P.O. Box 94676

Lincoln, Nebraska 68509-4676

Phone: 402-471-2363

Website: http://www.dnr.state.ne.us









































































































